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. Ministry of Agricuiture, - Ministare de I'Agriculture,
Food and Rural Affajrs de [‘Alimentation et - ‘
" ‘ dos Atfalyes rurales

Office of the Minister Bureau de la ministre

77 Grenville Street, 11 Flopr | 77, rue Granville, 11° étags Ontario
Toronto, Ontario M7A1B3 Toromto {Ontarlo} M7A 1B3

Tel: (A16) 326-3074 Tdl: (416} 326-3074

Fax: {416) 326-3083 Tétéu.: 1416) 326-3083

IN THE MATTER OF THE MINISTRY OF AGRICULTURE, FOOD AND RURAL
'AFFAIRS ACT, R.S.0.1990, C. M. 16, AS AMENDED;

AND IN THE MATTER OF: Appesls to the Agriculture, Food and Rural Affairs
Appeal Tribunal of a decision of the Ontario Farm Products Marketing Commission,
dated Octobex 6, 2008, regarding the Ontario Pork Producers’ Marketing Board -

On Februaty 16, 2010; I received the decision of the Agriculire, Food and Rural Affairs
Appeal Tribunal (Tribunal) decision dated February 16, 2010 on the above-noted
proceeding. Pursuant to subsection 18(1) of the Ministry of Agriculture, Food and Rural
Affairs Act, R.S,0, 1990, c. M. 16, as amended (MAFRAA). I have the following
authority when reviewing a decision of the Tribunal: - o o _

(&) T can confitm, vary or rescind the whole or any part of -the Tribunal’s
decision; : . _ .
@) 1can substitute any part of the Tribunal’s decision with my own decision as
. 1 consider to.be appropriate; and. :
(¢) I can require the Tribunal to hold a new hearing of the whole or any part of

the matter appealed to the Tribunal and reconsider its decision.

1have reviewed the decision and, just like the Tribunal, I have found that the question of
tiow pork should be marketed in Ontario is a comples issue. Therefore, I have decided to .
extend my time to review the Tribunal’s decision, pursuant to subsection 18(1) of the
MAFRAA until May 26, 2010. : A ' :

Given the complexity of the issue and the potential impact any decision(s) I reach in
relation to reviewing the Tribunal’s decision will have on Ontario’s Pork Industry, I have
decided to. allow the parties to the Tribunal’s decision to make submissions to the '
Ministry of Agticulture, Food and Rural Affairs (OMAFRA). Those who wish to make

submissions shall comply with the following conditions:

« All submissions shall be provided in writing and addressed to my Office,
+ Al submissions shall be submitted no Jater. than 4:00pm on Apzil 14, 2010
o Any written submissions reccived after 4:00pm on April 14, 2010 will not

be considered during my review. -

Ministry Headgiarters: 1 Sfone Road West, Gusiph, Ontario N1G 42 Pick Ontario Freshness - %’g
Burean principat du ministére: 1 Stone Road Wast, Guelph (Ontaric) N1G 4¥2, - Cueillaz 14 frafcheur de tOntario A3




B3/17/20810 16:15 5198264253 OMAFRA PAGE B4/85
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Although I will corisider all submissions that comply with the above conditions during
my extended review period, I am particularly interested in receiving submissions
regarding the “pros” and “cons” of having a dual desk/open market systém versus the -
current single desk system. "More specifically, I am looking for evidence as to what
marketing system would best protect the interests of Ontario’s Pork Industry and an
+ explapation as to why ‘Ontario should use that marketifg system. I'ar also interested in
receiving submissions regarding what change(s) would be needed to either make the
existing current single ‘desk system work more .effectively or what should be included
should T decide that Ontario’s marketing policy should more to a dual desk/open market -

system.

In the interim, however, I believe that it is important that I clarify a couple of issues
regarding the Tribunal’s decision and my authority to xeview a Tribunal decision. First,.
and pursuant to subsection 18(2) of the MAFRAA, a decision of the Tribunal is not final
unti] after the expiration of my review period (includinig any extensions) unless I vary,
rescind or substitute a decision of the “ribunal with my own decision or I order the,
. Tribunal to have a new hearing on the matter. In this case, the Tribunal’s decision wil
not be final until the earlier of the day I issue a decision of my review of the Tribunal’s
decision or the elapse of my extension. '

Second, and pursuant to- subsection 18(1) of the MAFRAA, I have an independent -

" statutory right to review a Tribuna} decision. This means no one has to specifically ask
that I review. 2 Tribunal decision. However, I will, of course, consider any request that [
do or do not review -a Tribunal decision during my initial thirty-day review period or -
before I render my decision, whichever comes sooner.

* I also believe it is important to address a specific part of the Tribunal’s decision regarding
the purpose of section 2 of the Farm Products Markering Act, R.S.0. 1990, c. F. 9, as
amended (FPMA) sooner rather than later. The Tribunal found that the Ontario Farm
Products Marketing Commission (Corumission) decision to move froin the single desk to
a dual desk/open marketing system for Ontario’s Pork Industry was pot in accordance
with the purpose of the FPMA, as outlined in section 2 .of the FPMA. I believe that the

. Tribupal’s interpretation of section 2 of the FPMA is 100 narrow. '

" Section 2 of the FPMA provides that the purpose of the FPMA is “to provide for the
" control and regulation jn any or all aspects of the producing or marketing within
~ Ontarjg,..” (emphasis added). Section 2 of the FPMA does not require a single type of .
- regulatory system for a regulated product in Ontario, Rather, it sets out that the FPMA
. was enacted to allow the Commission and/or a local board (where the Conumission has
delegated jts regulatory power to the local board) to make decisions on what area(s) @f
any) of the market should be regulated and how that regulation should be undertaken.
For example, it is possible to regulate a regulated product thxough a licencing system
without necessarily reqguiring a'single desk marketing system for that regulated product.
. Conversely, it is also possible to regulate a regulated product by requiring a single desk
" marketing system for the regulated product without a lcencing system. The decision
about the type(s) of tegulatory tools that will be used to regulate a regulated product
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(including whether a single desk or dual desk/open marketing system is used) is up to the
Comumission, in consultation with local boards. g ,

The above point is further verified by section 7 .of the FPMA. Subsection 7(1) of the
FPMA gives the Comumission the discretionary authority to enact regulations covering a
vast variety of areas regarding the producing and marketing of a regulated farm product.
Subsection 7(7) of the FPMA also gives the Commission the discretionary authority to
delegate or revoke any delegation of its, authority to enact regulations in relation to a
regulated farm product to a local board. This, in turn, indicates that the FPMA does not .
require a single type of regulatory model to be used. Indeed, it indicates that a number of
regulatory models exist and that it is up to the Comunission, in consultation with local
boards, to deterinine the appropriate regulatory mode] for a given farm product,

Accordingly, I believe that the Tribunal’s interpretation of section 2 of the FPMA is too
narrow and does not respect the policy choices that are available (and must be available) .
to regulate a regulated product. Simply put, section 2 of the FPMA does not set out a

- single type of regulatory system must be in use for a regulated product in Ontario and to
reach a contrary conclusion undermines the true policy objective of the FPMA, which is
“to-allow-for a flexible and fluid regulatory system for all regulated products in Ontario,
Therefore, 1 hereby rescind that portion of the Tribunal's decision interpreting the
meaning of section 2 of the FPMA. L C .

Finally, T-would like to thank ‘everyone who has participated in this process thus far
before the Commission and the Tribunal. Your coritributions heve been important in
tesolving thesé very complex and important jssues. I would also like to note that I look
forward to receiving submissions on these issues and want to ensure everyope in
Ontario’s Pork Industry that I will carefully consider any submissions during my review
of the Tribunal’s decision. 1 take particular pride in-Ontario’s agricultural sector and I
want to make sure that any decision(s) I reach in relation to the Tribunal’s decision will
" serve to further siréngthen Ontario’s already great Pork Industry. o

Carol Mitchell _ _
Minister of Agriculture, Food and Rural Affairs

" Sincerely,






